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Introduction

This guide has been written by the Board to assist psychologists in the event of undergoing investigation by a
Professional Conduct Committee. It should always be read in conjunction with the relevant sections of the Act
(sections 65-83). Further clarification should be sought from the Board'’s Secretariat and/or your lawyer.

The New Zealand Psychologists Board recognises that undergoing an investigation of any kind is likely to be very
stressful for the psychologist concerned and would recommend that appropriate collegial support is sought at this
time.

Background

The Health Practitioners Competence Assurance Act (the Act) superseded the Psychologists Act 1981 and came
into effect on 18 September 2004. The principal purpose of the Act is to protect the health and safety of members
of the public by providing mechanisms to ensure that health practitioners are competent and fit to practise their
professions.

Formal complaints made against psychologists after 18 September 2004 are dealt with under the provisions of Part
4 of the Act.

The Act provides the Psychologists Board with the option to refer a complaint matter to a Professional Conduct
Committee (PCC). In accordance with the Act, PCCs are required to investigate the circumstances of certain
offences committed by psychologists. The investigation is to the point of making “recommendations” and/or
“determinations” as set out in section 80 of the Act. (Refer Part 18)

Some matters will only require a short investigation, while others may necessitate enquiries that are more extensive.
Psychologists (and PCCs) should bear in mind that it is the responsibility of the Health Practitioners Disciplinary
Tribunal (HPDT) to determine the outcome if charges are brought against a psychologist.

The PCC must adopt and follow procedures that will ensure that, in relation to each matter referred to the PCC, the
psychologist who is the subject of the reference, the Psychologists Board, and any complainant are each kept
informed about progress of the investigation.

Complaint And Discipline Provisions Set Out In Part 4 - Sections 71 - 83:

. Provides for the appointment of a PCC by the Board.

. A PCC may regulate its own procedures as it thinks fit. PCCs are subject to the rules of natural justice and any
regulations made under the Act.

. A PCC may appoint a Legal Advisor to advise it on matters of law, procedure, and evidence, and an
Investigator to collect information required by the PCC.
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. The Board must ensure that the psychologist is informed about the complaint and ensure that the
psychologist and any complainant are notified of the proposed membership of the PCC.

. The psychologist and complainant(s) may write to the Board requesting a change to the proposed PCC
members.
. The PCC may receive evidence (e.g., statements, documents, or information that may assist in the

investigation) from the psychologist, the psychologist's employer, any person in association with whom the
psychologist practises, any complainant, and any clinical expert.

Note: The PCC must give the psychologist and any complainant (and with the PCC's permission any person
supporting the complainant) a reasonable opportunity (and amount of time) to present their evidence on any
matter before the Committee. This is often referred to as a ‘PCC hearing’ or ‘right to be heard meeting’.

. The Act gives the PCC powers to require any person to produce to the PCC any papers, documents, records,
or things within a reasonable time frame.

. The Act states a person must comply with section 77 (noted above). A person who fails or refuses to comply
with such a request commits an offence under the Act and may be liable (on conviction) to a fine up to
$10,000.

. If a PCC believes that the practice of the psychologist they are investigating poses a serious risk of harm to

the public they may recommend to the Board that the psychologist’s practising certificate be suspended.

. Sets out the recommendations and/or determinations the PCC must make at the conclusion of their
investigation.

. Outlines the procedures followed after a PCC makes any recommendation(s) or a determination.
. Provides for settlement of a complaint via conciliation.
. Requires that information obtained by a PCC (or former PCC) member or by a person who assists or who has

assisted a PCC only be used or disclosed for the purposes of the Act.

Interpretation

Complainant means the person or persons who submitted a formal complaint against a psychologist.

Health Practitioner or Practitioner means a person who is, or is deemed to be, registered with an authority as a
practitioner of a particular profession. This guide applies to all psychologists including Counselling Psychologists,
Clinical Psychologists, Educational Psychologists, Intern Psychologists, and Trainee Psychologists.

Layperson means a person who is neither registered nor qualified to be registered as a health practitioner.

Notice means instrument conveying the PCC's decision (e.g., a letter or report, depending on the context).

PCC or Committee means a Professional Conduct Committee appointed by the Board (unless otherwise defined in
this guide).

PCC Report (as referred to in this guide) means the final report prepared by the PCC at the conclusion of their
investigation. It is referred to as a “Notice” under section 81 of the Act.

Psychologist means the psychologist who is the subject of the complaint.

Required standard of competence means the standard of competence reasonably to be expected of a health
practitioner practising within that health practitioner’s scope of practice.

HPDT or Tribunal means the Health Practitioners Disciplinary Tribunal.
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Requirements Of A PCC

PCCs are required to investigate complaints referred to it by the Board. If it is decided that a matter will be referred
to a PCC, then the process to identify and appoint members of a PCC will commence as soon as practicable.

Note: Not all complaints to the Board result in an investigation by a PCC. Some may result in referral to the competence
review procedures set out in Part 3 of the Act, and others may result in no further action being taken (e.g., if it falls outside
the jurisdiction of the Board). For more details on the possible outcomes of formal complaints against psychologists please
refer to the Board's information document on how complaints are processed, which is available on the Board's website.

PCCs are also required to investigate the circumstances of certain offences committed by psychologists. The
investigation is to the point of making recommendation(s) and/or a determination as provided by section 80 of the
Act. Some matters will only require a short investigation (2-6 months), while others may necessitate enquiries that
are more extensive (6-12 months or longer).

Appointment Of A PCC

Refer Section 71

When a complaint against a psychologist is referred to a PCC, the Secretariat will write to the psychologist and any
complainant informing them that the matter has been considered and referred to a PCC (in accordance with
sections 65(2) or 68 of the Act).

Two psychologists and one layperson will then be identified and appointed by the Board as members of the PCC.
The Board may, if in any particular case it considers it appropriate to do so, appoint a psychologist or a layperson
who is a member of the Board.

The Board must appoint one member of the PCC to preside as Chairperson at PCC meetings.

The appointment of members to a PCC is done in consultation with the Board and approval for the appointment of
each of the proposed PCC members must be given by a majority of Board members (including one layperson).

Layperson Member Of The PCC

The layperson is a critical member of the PCC “team”. They can be seen as the “check” or “balance” in the work of
the Committee. The layperson is neither a consumer representative nor an advocate for the complainant.

The psychologists appointed to the PCC will have opinions about practice issues before the PCC and these will be
discussed freely with the layperson. The layperson will be able to present a “non-health professional” perspective on
the matter or matters before the PCC. This is a highly valued perspective.

Referral Of Complaints And Notices Of Conviction To A PCC

Refer Sections 67 - 68

A Registrar of a court in New Zealand who knows that a person convicted in the court is a psychologist must send a
notice of the conviction to the Psychologists Board if the conviction is for an offence punishable by imprisonment
for a term of three months or longer. When a notice of conviction is given to the Board, the notice must be referred
toa PCC.

If the Board considers that information in its possession raises one or more questions about the appropriateness of
the conduct or safety of the practice of a psychologist, it may refer any or all of those questions to a PCC.

If at any time, while a matter concerning a psychologist is under consideration by a PCC, the Psychologists Board
thinks that a further matter concerning that psychologist should form part of the PCC's consideration, the Board
may refer the further matter to the PCC.

Request To Change Membership And Confirmation Of A PCC

DM24 A Guide for Psychologists Under Investigation by A PCC Page 3 of 9




Refer Section 75

When the PCC members have been nominated, the Secretariat will write to the psychologist and any complainant
to inform them of the proposed PCC membership.

A copy of a 'client profile' from the Register of Psychologists for each psychologist appointed to the PCC and a brief
curriculum vitae of the layperson will also be provided so that the psychologist and complainant can know a little
more about each PCC member.

At this stage, the Secretariat will advise both parties that within five days after being informed of the proposed
membership of the PCC, each may give the Board written notice requesting that any or all of the PCC members not
be appointed as, or not act as, members of that committee; and stating their reasons for the request. In the past,
reasons have included having a close pre-existing personal or professional relationship with proposed PCC
members, or other clear conflicts of interest. The Board must have regard to such a request but need not comply
with it.

If no notice requesting any change is received within the five days, or confirmation of acceptance of the proposed
PCC is given by the psychologist and any complainant to the Registrar, then membership of the PCC will be
confirmed. The Secretariat will then write to the psychologist, any complainant and the PCC members confirming
the appointment of the committee. A copy of the letter of complaint and any other relevant documentation
provided by either party will be forwarded to the PCC so that they may commence their investigation. It is at this
stage that communications with the Board regarding the complaint matter will cease and each party is asked to
direct any further communications about the complaint matter to the PCC Chairperson.

PCC Chairperson's Role

Goal Of The PCC Chairperson
To lead the PCC 'team' and to ensure that it undertakes its responsibilities under the Health Practitioners
Competence Assurance (HPCA) Act in a fair, efficient, and cost-effective manner, and that its work is completed
as soon as practicable.

The Chairperson’s role is critical to the functioning of the PCC. They will be the primary point of contact for the
psychologist and any complainant throughout the investigation process. The PCC Chair usually makes a courtesy
introductory telephone call to the psychologist and any complainant to inform them that the PCC's investigation has
commenced. Each party should use this opportunity to establish his or her preferred method of communication (e.g.,
telephone, email, letter).

PCCs May Regulate Their Own Procedures

Refer Section 72

The Act stipulates that a PCC appointed by the Psychologist Board may regulate its own procedures as it thinks fit.
However, the PCC must adopt and follow procedures that will ensure that, in relation to the matter referred to the
PCC, the psychologist (who is the subject of the investigation), the Psychologists Board, and any complainant are
each kept informed about the progress of the investigation. The PCC is subject to the rules of natural justice and to
any regulations made under the Act.

Natural Justice

"Natural justice" is a well-defined concept that can be substituted by the expression "duty to act fairly."

Common law and the HPCA Act require decision-making bodies to act in good faith and fairly listen to both sides.
There are two fundamental principles:

. that the parties be given adequate time and opportunity to be heard; and

. that the decision-maker(s) be disinterested in the outcome, and unbiased.

The procedures set out in the Act and in this guide have been developed with the concepts of natural justice
squarely in mind.

Evidence For PCCs

Refer Section 76
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The PCC may receive as evidence any statement, document, information, or matter that, in its opinion, may assist it
to deal effectively with the subject of its investigation, whether or not that statement, document, information, or
matter would be admissible in a court of law.

The touchstone for the PCC will always be relevance. The PCC will consider whether "the proposed evidence is
relevant, directly or indirectly, to the subject of an investigation."

PCCs may receive written statements and submissions and hear oral evidence from any or all of the following
persons:

the psychologist who is the subject of the PCC's investigation;
e any employer of the psychologist;

e any person in association with whom the psychologist practises (e.g., supervisor, colleague, associate, partner,
manager);

¢ any complainant - if the matter referred to the PCC is a complaint;
¢ any clinical expert.

The PCC must give the psychologist who is the subject of the PCC'’s investigation a reasonable opportunity to be
heard on each matter, including any further matter, that is referred to the PCC under section 68 of the Act and that
forms part of the PCC's investigation. PCCs are not subject to the Privacy Act, but in accordance with the principles
of Administrative Law, practitioners should be given the opportunity to see all documents upon which the PCC has
relied in coming to their decision. Therefore, PCCs should provide copies of all documents upon which it relies to the
practitioner.

The psychologist and/or the complainant (if any) may nominate a person to support them and that person may, with
the leave of the PCC, be heard at any hearing.

Evidence given in good faith will protect a person from civil or disciplinary proceedings.

The PCC may require that any evidence it receives be supported by a statutory declaration in the manner provided
for by section 9 of the Oaths and Declarations Act 1957. (Refer section 76(5))

Powers To Call For Information Or Documents

Refer Section 77

If the conditions stated below are satisfied, a PCC may, by written notice, require any person to produce to the
committee any papers, documents, records, or things.

Conditions
The conditions referred to above are that:
a) the PCC believes on reasonable grounds that the exercise of the powers conferred on it (i.e., to call for

information or documents) is necessary to enable the PCC to carry out its investigation; and

b) the person to whom a notice is to be given has failed to comply with a previous request to produce to the
committee, within a reasonable time, the papers, documents, records, or things required by the notice; and

c) the PCC believes on reasonable grounds, that -

e it is not reasonably practicable to obtain the information required by the committee from another
source; or

e for the purpose of the investigation, it is necessary to obtain the papers, documents, records or things
to verify or refute information obtained by another source.

Compliance With Requirement To Provide Information
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Refer Section 78

A psychologist, complainant, or any other person who receives a notice from the PCC to provide information or
documents, must without charge, comply with the requirement stated in the notice within 10 working days after the
notice is received. This does not include a requirement for that person to provide any information or produce any
document that would be privileged in a court of law.

No person is required to produce to the PCC any papers, records, documents, or things that would be privileged in a
court of law or if compliance with that requirement would be in breach of an obligation of secrecy or non disclosure
imposed on the person by an enactment (other than the Official Information Act 1982 or the Privacy Act 2020).

Please Note - section 78(4), "Every person commits an offence, and is liable on summary conviction to a fine not exceeding
$10,000, who, when required to comply with a notice given under section 77 refuses or fails without reasonable excuse to
comply with the notice; or knowingly or recklessly provides information that is false or misleading in any material particular."
Also refer to section 172 of the Act.

A PCC member or former member of the Committee or a person who assists or has assisted the PCC may only use
and disclose any information obtained in the course of the performance of the PCC's functions only for the
purposes of the Act.

Appointment Of An Investigator

Refer Section 73(2)
The PCC may engage the services of an Investigator to collect information and to investigate complaints.
Appointing an Investigator may sometimes be the most efficient way for a matter to be dealt with. The PCC must

have a sound rationale for wanting to appoint an Investigator.

Any person appointed as Investigator must not be present during the deliberations of the PCC.

Suspension Of Practising Certificate If Public Is At Risk

Refer Section 79

If at anytime in the course of investigating a matter the PCC has reason to believe that the psychologist's practice
poses a serious risk of harm to the public, the PCC Chair must notify the Psychologists Board of its reasons for that
belief and may present an opinion that those reasons justify the suspension of the psychologist's practising
certificate.

Suspension under sections 39(2) and 69(2)

If the Board orders that a practising certificate be suspended under section 39(2) or section 69(2) of the Act, it will
inform the psychologist concerned as to why it is considering making the order and will give the psychologist
reasonable opportunity to make written submissions and/or to be heard on the question, either personally or by his
or her representative.

Any order made under these sections takes effect from the day on which the psychologist receives a copy of the
order or from any later date stated in the order.

Suspension under 48(2)

If the Board orders that a practising certificate be suspended under section 48(2) of the Act, the period of
suspension will be not more than 20 working days from the date that a copy of the order is given to the
psychologist. The Board is not obliged to give the psychologist notice that it intends to make an order under this
section.

The Board may order that the suspension period be extended by a further period of not more than 20 working days
(if that extension is necessary for any examination or testing required under section 49).

Recommendations And Determinations Of PCCs

DM24 A Guide for Psychologists Under Investigation by A PCC Page 6 of 9



Refer Section 80

The PCC must within 14 working days after completing its investigation, make one or more of the following
recommendations or one of the determinations or both.

Recommendations

that the Board review the competence of the psychologist to practise his or her profession;

that the Board review the fitness of the psychologist to practise his or her profession;

that the Board review the psychologist's scope of practice;

that the Board refer the subject matter of the investigation to the police;

that the Board counsels the psychologist.
Determinations

o that no further steps are taken under the Act in relation to the subject matter of the investigation;

e that a charge be brought against the psychologist before the HPDT;

¢ inthe case of a complaint, that the complaint be submitted to conciliation.
The PCC may not make a recommendation or determination unless the psychologist concerned and any
complainant have had a reasonable opportunity to make written submissions and/or be heard on the matter under
investigation, either personally or by a representative. In effect the PCC must give the psychologist and any

complainant written notice of:

o the latest date by which the PCC will receive written submissions from the psychologist and any complainant;
and

¢ the date on which the PCC will hear persons who are entitled to be heard and wish to be heard.

Procedure After Recommendation Or Determination Is Made

The PCC must give written notice (section 81 Notice or PCC Final Report) of any recommendation(s) or
determination in respect of the psychologist and the reason for it, to the Board, the psychologist, and any
complainant.

The information in the PCC'’s report is private and confidential and should not be disclosed to persons other than
those involved in the investigation nor used for any other purposes not connected with the matter.

On receipt of the PCC's final report, the Registrar will forward it to the Board’s Conduct, Competence and Fitness
(CCF) Committee® for their consideration. If the CCF Committee resolves to accept the PCC's report and
recommendation(s), the Secretariat will write to the psychologist and complainant informing them of this and of any
process to follow.

Management Of Pcc Recommendation(S) And/Or Determination

If the PCC determines that no further steps be taken in relation to the matter, then the PCC will notify the
psychologist, any complainant, and the Board of that determination. The Board must accept this outcome and will
also write to the psychologist and any complainant confirming that the matter is at an end (and the complaint file
has been closed).

The Board will consider and may follow through on any of the following recommendations made by the PCC:

e areview of the psychologist’s competence or fitness to practise his or her profession.

e areview of the practitioner's scope of practice.

1 CCF Committee is the committee delegated by the Board to deal with complaints and competence matters.
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o referral of the complaint to the police.

e counselling the practitioner.
The Secretariat will inform the psychologist of what is required of them in completing any of the above recommendations.
If the PCC decides to lay a charge against the psychologist before the HPDT, the PCC must formulate an

appropriate charge and lay it before the HPDT. Psychologists should bear in mind that it is the responsibility of the
HPDT to determine the outcome if any charges are brought.

Settlement Of Complaint By Conciliation

Refer Section 82

If the PCC determines that the complaint matter should be submitted to conciliation, the Board must appoint a
Conciliator to assist the psychologist and any complainant concerned to resolve the complaint by agreement.

The Conciliator’s role is not to investigate or validate the complaint. The Conciliator will need to listen to both sides
of the complaint and use the conciliation process to help resolve the issues of concern to the satisfaction of both
parties.
The Conciliator will contact the PCC Chairperson to discuss:

e the background to the complaint (basic outline);

¢ what the PCC expects to achieve through conciliation;

e what the parties agree on, if anything;

e what needs to be achieved to resolve the matter by conciliation;

e timeframes; and

e what the Conciliator needs to report back to the PCC.

The Board has also published guides to assist Conciliators, psychologists and complainants going through the
conciliation process.

If the PCC thinks that the complaint has been successfully resolved by agreement, it must promptly (within 14
working days of the agreement being reached) inform the Psychologists Board in writing.

If the PCC thinks that the complaint has not been successfully resolved by agreement, it must promptly decide
whether:

o the PCC should lay a charge against the psychologist before the HPDT; or
o the PCC should make one or more of the recommendations specified under section 80(2); or
¢ no further steps be taken in relation to the complaint.
If the PCC decides to lay a charge before the HPDT (Refer Part 23) the PCC Chair must inform the Prosecutor

drafting the Notice of Charge of the matters on which the psychologist and complainant reached agreement during
conciliation and the matters on which they did not reach agreement during conciliation.

Determination That No Further Steps Be Taken

Refer Section 80(3)
If the PCC makes the determination that no further steps be taken in relation to the complaint, then no further

steps may be taken under the Act in relation to the complaint. The PCC must give the psychologist, the
Psychologists Board, and any complainant written notice of the determination and the PCC's reasons.
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On receipt of such notice, the Secretariat will write to the psychologist and complainant confirming that the matter
is at an end and that no further communications regarding the matter will be entered into.

Laying A Charge Against The Psychologist

Refer Sections 81 & 91

In the event of the PCC deciding to lay a charge or charges before the HPDT, it will formulate an appropriate Notice
of Charge.

Every charge laid must include a statement to the effect that the PCC has reason to believe that a ground(s) exists
entitling the HPDT to exercise its powers. A copy of the Notice of Charge should be given to the psychologist, the

Board, and any complainant.

Typically, a charge will notify the psychologist that the PCC has reason to believe that grounds exist for a HPDT
Hearing of a charge (or charges) and also informs the psychologist of the:

e substance of the grounds of the charge(s);
e the particulars of the charge(s);
e date on which the HPDT intends to hear the matter.
The lawyer chosen to formulate the Notice of Charge for the PCC will also prosecute the charge before the HPDT.

For further information about the HPDT go to www.hpdt.org.nz.

Appeal Against A Finding Or Decision Of The HPDT

Refer Section 106(2)

A psychologist that has had a charge or charges laid against them by the PCC may appeal to the High Court against
a finding or decision or order of the HPDT that relates to the charge(s).

An appeal -
. must be brought to the appropriate court by way of notice of appeal in accordance with rules of court; and
. must be lodged within 20 working days after notice of the decision or order is communicated to the

psychologist (appellant) or within any further time a High Court Judge allows on application made before or
after the period expires.

Refer Part 5 of the Act for more information about appeals.

Restriction On Information Obtained

PCC members, former members of a PCC, and any person who assists or has assisted the PCC may use or disclose
any information obtained in the course of the PCC's work only for the purposes set out in the Act.

Legal Assistance

The Board suggests that psychologists under investigation by a PCC engage the services of a reputable lawyer.

Contact Details

New Zealand Psychologists Board Telephone: (04) 471-4580

PO Box 9644 Freephone: 0800 471 4580

Marion Square Email: complaints@nzpb.org.nz
Wellington 6141 Web: www.psychologistsboard.org.nz
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